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I N ADDI TI ON

STATE OF NORTH CAROLINA BEFORE THE
STATE BOARD OF ELECTIONS
COUNTY OF WAKE

IN THE MATTER OF: )
INVESTIGATION OF )
ELECTION IRREGULARITIES )
AFFECTING COUNTIES ) ORDER
WITHIN THE 9TH )

)

CONGRESSIONAL DISTRICT

THIS MATTER CAME BEFORE THE STATE BOARD OF ELECTIONS
("State Board") upon the State Board’s own motion at a public evidentiary
hearing held February 18, 2019 through February 21, 2019 in the manner
prescribed by a Notice of Hearing and Amended Order of Proceedings issued
February 4, 2019. At the evidentiary hearing, congressional candidate Jeff
Scott appeared pro se; congressional candidate Dan McCready appeared
through counsel, Marc E. Elias (admitted pro hac vice), Jonathan Berkon
(admitted pro hac vice), and John R. Wallace; congressional candidate Dr.
Mark E. Harris appeared and was represented by counsel David B. Freedman,
Dudley A. Witt, Alex C. Dale, and Christopher S. Edwards; judicial candidate
Vanessa Burton appeared and was represented by Sabra J. Faires and William
R. Gilkeson, dJr.; and judicial candidate Jack Moody appeared and was
represented by Timothy R. Haga. The Mark Harris for Congress Committee
was represented by John E. Branch, III. Additional candidates were provided
notice of the evidentiary hearing, but did not appear.

After receiving testimony and other evidence submitted over a four-day
hearing, and after reviewing written submissions and hearing arguments from
the parties, and having weighted the representations of agency staff, the State
Board finds, concludes and orders the following:
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I N ADDI TI ON

L. INTRODUCTION
A new election is the gravest remedy available to this State agency that
has, for a century, supervised elections meant to ensure “[a]ll political power
is vested in and derived from the people; all government of right originates
from the people, is founded upon their will only, and is instituted solely for the

good of the whole.” N.C. CONST. art. [, § 2.

And yet, the substantial record before the State Board of Elections in
this case lead this Board to unanimously conclude that the 2018 General
Election for North Carolina’s 9th Congressional District was corrupted by
fraud, improprieties, and irregularities so pervasive that its results are tainted
as the fruit of an operation manifestly unfair to the voters and corrosive to our
system of representative government. A new election is necessary not only in
the congressional contest, but also in two local contests caught in the long
shadow of uncertainty caused by absentee ballot fraud funded principally by
the Mark Harris for Congress Committee. Tampering, obstruction and disguise
have obscured the precise number of votes either unlawfully counted or
excluded, but substantial evidence supports our conclusion that the absentee
ballot scheme and other irregularities cast doubt on the outcome of each

contest subject to this Order.
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I N ADDI TI ON

II. PROCEDURAL HISTORY

1. In the November 6, 2018 General Election, North Carolina’s Ninth
Congressional District (“CD-9”) spanned eight counties along the State’s
central southern border. Moving west to east, CD-9 included a portion of
Mecklenburg County; all of Union, Anson, Richmond, Scotland, and Robeson
Counties; and substantial parts of Cumberland and Bladen Counties. In that
election, the candidates seeking to represent CD-9 in the 116th Congress were
Republican nominee Mark Harris, Democratic nominee Dan McCready, and
Libertarian nominee Jeff Scott.

2. After counties canvassed the votes, Harris led McCready by an
apparent margin of 905 votes, which constituted slightly more than one-
quarter of one percent of all ballots tallied in that contest.

3. The number of returned absentee by mail ballots far exceeded the
margin between Harris and McCready, with more 10,500 tallied districtwide.

4. On November 27, 2018, the date designated by statute for canvass
of federal, judicial and multicounty contests, the State Board of Elections and
Ethics Enforcement unanimously declined to canvass the 2018 General
Election for CD-9 after a briefing from agency investigators and counsel in
closed session. The State Board of Elections and Ethics Enforcement — the

predecessor to the present State Board of Elections — recessed its canvass
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I N ADDI TI ON

meeting for three days to allow agency staff time to review investigatory
information. Following additional briefings from agency investigators and
staff, that Board on November 30, 2018, again declined to canvass results for
CD-9, citing “claims of numerous irregularities and concerted fraudulent
activities related to absentee by-mail ballots and potentially other matters in
Congressional District 9.” The Board voted 7-2 to hold an evidentiary hearing
“pursuant to its authority under G.S. §§ 163A-1180 and 163A-1181 to assure
that the election is determined without taint of fraud or corruption and without
irregularities that may have changed the result of an election” and to stay the
issuance of certificates of elections in three other contests in which the
apparent outcome could have been reversed by returned or non-returned
absentee by mail ballots in Bladen and Robeson counties: Seat 2 on the District
Court in Judicial District 16B, Bladen County Commissioner District 3, and
Bladen Soil and Water Conservation District Supervisor.

5. On December 1, 2018, the Board, through Chair J. Anthony Penry,
issued subpoenas to various entities, including the Mark Harris for Congress
Committee (“Harris Committee”). After Mr. Penry resigned, Governor Roy
Cooper appointed Joshua D. Malcolm as Chair on December 3, 2018.

6. On December 3, 2018, noting the compelling need for public
disclosure in the stay of certification, Chair Malcolm instructed the State

Board’s executive director to “undertake a review of materials that may be
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